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Preliminary Statement 


The United States appeals pursuant to Title 18, 
United States Code, Section 3731, from a pre-trial oral 
decision rendered on April 19 and 22, 1976, by the 
Honorable Dudley b. Bonsal, United States District 
Judge for the Southern District of New York, excluding 
certain evidence from Flores’ forthcoming trial that the 
Court viewed as inadmissible under the terms of an 
Extradition Treaty. 


Indictment 73 Cr. 19 was filed on January &, 1973, 
in two counts, charging Antonio Flores and fifteen others 
with conspiring to import and distribute narcotics, ap- 
proximately 600 pounds of heroin, in violation of Title 
21, United States Code, Sections 173, 174 between Janu- 


ary 1, 1968 and April 30, 1971.* At the time of filing 
of the indictment, Flores wes a fugitive. In February, 
1976, Flores was successfully extradited from Spain, 
where he had been arrested by the Spanish authorities 
in March, 1973, to the Southern District of New York. 
The Spanish order of extradition provided that he was 
to be prosecuted only for acts that occurred after Sep- 
tember 3, 1970, which was the effective date of the ap- 
plicable treaty of extradition, and before April 30, 1971, 
which was the date according to the indictment when the 
conspiracy terminated.** Flores has been in custody 
awaiting trial on this indictment since his arrival in 
New York.*** 


Prior to the date originally set for trial, Flores moved 
to suppress as evidence against him any evidence of the 
acts and declarations of the defendant or his conspirators 
made prior to the effective date of the treaty, September 
3, 1970, or after the end of the conspiracy as alleged in 


the indictment, April 30, 1971. In a memorandum de- 


Three of the co-defendants proceeded to trial before Judg 
Jionsal in 1973, and were convicted. Their convictions were 
firmed on appeal. United States v. Santana, 503 F.2d 710 (2d 
Cir.), cert. denied, 419 U.S. 1053 (1974). Others among the de 
fendants have been acquitted or pleaded guilty, and still others 
remain fugitives. A superseding indictment, 73 Cr. 986, was filed 
on October 24, 1973 However, since Flore extradition 
sought on indictment 73 Cr. 19, he is being tried on that indict 
ment. 

**To the extent that they are relevant to this appeal, the 
details of Flores’ extradition are included at pages 6-7 of thi 
brief, infra 

** Trial was originally scheduled to commence in April 1976 

well within the 90 days of his arrival in the Southern District 
of New York required by the recently effective Speedy Trial Act 
On several occasions prior to the trial date, Flores asked for a 
continuance (App. 70-100, 141-145). He subsequently made an 
explicit and formal waiver of his rights to a speedy trial under 
the Act. (App. 7, 94-95, 99). 


cision dated March 24, £ und more explicitly at pre- 


trial conferences held on .\pril 13, April 19, and April 
22, 1976, the Court ruled \ at while statements made by 
Flores prior to September 3, 1970, would be admissible 
for the limited purpose of demonstrating Flores’ knowl- 
edge and intent, statements and acts of co-conspirators 
prior to that date would be inadmissible. From this 
prospective preclusion of proof the Government appeals. 


Statement of Facts 


A. Factual description of the conspiracy 


In order to understand the context of the Govern- 
ment’s offer of proof and of the District Court's ruling, 
a brief recitation of the facts the Government anticipates 
will be presented at trial is necessary. A more com- 
plete and detailed offer of proof was made to Judge 
Bonsal ‘who stated that he was generally aware of them 
because he had presided at the trial of three of F!ores’ 
e.-defendants in 1973) in the form of a memorandum of 
law, included in the separate Appendix filed in this 
appeal at pages 102-114.° 


The conspiracy alleged in the indictment, and which 
the Government proposes to prove at trial, consisted 
principally of numerous shipments and agreements to 
ship large amounts of heroin from France to New York 
City between 1968, when the initial agreements were 
made, and April, 1971, by which date the principal con- 


recitation of facts in this brief is based principally 
if made in the Government’s memorandum © 
) appear in this Court’s opinion on the 
lowing the earlier trial of these facts. See United States 
Santana, 503 F.2d 710, 711-713 (2d Cir.), cert. denied, 419 I 


1053 (1974). 


spirators had been arrested. The principal source of the 


heroin in France was Edouard Rimbaud, together with 
several of his associates. The principal courier was 
Edmond Taillet; the principal purchaser in the United 
States was the defendant Antonio Flores. The other 
conspirators played lesser but still important roles in 
arranging or facilitating the flow of heroin. 


The conspiracy began in 1968 when Rimbaud, living 
in France, wrote to a fellow Frenchman named Joseph 
Lucarotti, then serving a sentence in the Atlanta Federal 
Penitentiary. Through the ensuing correspondence, Rim- 
baud, who had a source to supply heroin in France, 
agreed to meet with a buyer provided by Lucarotti. In 
July, 1968, Rimbaud flev to Montreal and met Lillian 
Santana, the wife of Rai»h Santana, who was a prison 
mate of Lucarotti in A lanta.* Lillian Santana pro- 
vided Rimbaud with $1,000 for a first shipment of 
heroin, but Rimbaud’s courier discarded the heroin on 
arriving in Montreal because he thought the police ‘vere 
were watching him. As a result of this loss, Rimbaud 
was introduced by Lillian Santana to the American 
buyer, Antonio Flores. 


Later in 1968 Flores flew to Paris to purchase heroin 
from Rimvaud to compensate for the heroin lost in 
Montreal, and shortly thereafter he purchased from 
Rimbaud two kilograms of heroin which were subse- 
quently sent to New York City. Still later in 1968, 
Rimbaud met Taillet, a French entertainer, who agreed 
to act as a courier for Rimbaud’s heroin. Beginning in 
January, 1969, Rimbaud managed to smuggle several 


Both Ralpi d Lillian Santana were named as defendants 
in this indictment. Ralph was convicted after trial; Lillian plead 
ed guilty on August 27, 1975 to a superseding information, ¢> 
Cr. 852. 


shipments of heroin, of which the largest Was 20 kilo- 


grams, to Fleves in America 1 February, 1969, Rim- 


baud was arrested in New York y," and from that 


point on his role in the conspiracy Wa conducted from 
jail. While in jail in New York City, Rimbaud met 
Fiores. who had also been arrested, and had several con- 
Versalions in which Flores unsuccessfully attempted Lo 
determine the identity of Rimbaud's “connection” in 
France. Later in 1969, however, Rimbaud gave to 
Horacio Quinones, a lawyer hired for him by Flores, 


letter of introduction to his heroin source in rance.** 


During the summer of 1969, Rimbaud’s suppliers 
turned to Taillet to replace Rimbaud as a conduit to 
earry heroin to Flores in the United States. Taillet 
met Flores in Paris during the summer in 1969, and 
shortly thereafter met him again in New York, where 
Flores gave him $150,000 to purchase heroin. Taillet 

arranged for the delivery of a shipment of heroin 
t» Flores. Later in 1969 he was introduced by Flores 
to Anthony Segura and was told by Flores that Segura 
would represent Flores’ interests and receive future 
shipments of heroin for Flores Between the autumn of 
1969 and April, 1971, Taillet made seven trips to the 
United States to meet with Segura and, on some occa- 
sions. Flores; on three o! those trips he delivered heroin 
to Segura for Flores, and on the remaining trips he 
received money frot fim The heroin delivered in these 
transactions totalled more than 250 kilograms. Taillet 
was arrested in New York on April 29, 1971. 


the opinion written 
Rimbaud, see United 
1971 

onvicted after trial 


onspiracy 


At the first trial in this case, Rimbaud and Taillet, 
as well as two other lesser accomplices, testified for the 
Government. 


B. Extradition proceedings in Spain 


When Flores was indicted in January, 1973, he was 
a fugitive, having fled the United States in May, 197] 
tu France and then to Spain. On March 23, 1973, Flores 
was arrested in Barcelona, Spain, and was subsequently 
confined not only pursuant to the American extradition 
request but also for crimes he had committed on Spanish 
territory.* 


Flores resisted extradition, and lengthy proceedings 
followed. On November 13, 1973, the High Court of 
Spain ruled that Flores be extradited.** However, the 
Court noted that while a bilateral extradition treaty 
between the United States and Spain existed since 1904, 
it did not include conspiracy to smuggle narcotics among 
the list of extraditable offenses unti. it was supplanted 
by the Convention for the Suppression of Illici raffic 
in Dangerous Drugs. This convention entered into force 
in Spain on September 3, 1970. Considering itself bound 
by concepts of international law to be discussed in more 
detail later in this brief, the Spanish High Court specifi- 
cally stated in its decree “with respect to the charges 
brought against him |Flores| before the Court of the 
Southern District of New York, the extradition must be 
granted, but expressly limited to activities from Septem- 
ber 3, 1970, to April 30, 1971, all previous activities 


These crimes were possession of a false passport and pos 
session of drugs 
* An official State Department translation of that decre 
ded in the Appendix at pages 31-42 
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ernment ima pons« conceded that it mu prov 
conspiracy wluding Flores during the period specified 
by the Spanish court, but contended that “At trial 
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Government's Memorand 
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Inis- 
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con 


ie) 
ment “to prove a long conspiracy going back to "68 and 
IT am quite clear on that and | think I said so in my 
decision.” (App. 85'. With respect to the acts and 
statements made by co-conspirators on Flores’ behalf, 
the Court did not see what “the activities of others on 
his behalf |had| to do with his | Plores'| knowledge and 
intent.” (App. 87). Accordingly, the Government form- 
ally moved on April 19, 1976, to introduce evidence dem- 
onstrating the existence of the entire cons)iracy from 
1968 to April, 1971, including in particular statements 
and acts of co-conspirators prior to Septeniber 3, 1973." 
During a pre-trial conference on that date, the District 
Court ruled that “the extradition treaty applies only 
to crimes committed after September 3, 1970." | App. 
147). The Court dismissed out of hand the distinction, 
advanced by the Government, between “prosecution” for 
crimes committed before the effective date of the treaty 
and evidentiary use of those crimes to prove a conspi- 
racy occuring after the effective date of the treaty. This 
Court said, “We are not talking about rules of evidence, 
they {the statements and acts of conspirators prior to 
September 3, 1970) are precluded by the treaty.” | App. 
16-17). The Court noted “I have had these | conspiracy | 
trials and I have allowed a lot of things in the way of 
background, but on this one I am faced with an extradi- 
tion treaty which as I recall the conclusion is rather 
superior to all of these things,” (App. 149-150), and “I 
think the law is clear along the lines that I said, and I 
suid in view of the fact this is a treaty, I have to take a 
pretty strict construction, . .” (App. 153-154'. The 
Distriet Court said it “heard the evidence at the other 
trial” and wanted to be sure the Jury Was “not trying 
this whole conspiracy.” (App. 167). Thus, the Court 
explicitly stated several times that it woulu restrict the 


A copy of the Government’s memorandum is included in the 
Appendix ut pages 101-130. 
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Government’s proof concerning acts occurring prior to 
September 3, 1970 to “statements the defendant made and 
his eourse of conduct” devoted to “his {Flores’| prior 
similar acts|s].” (App. 151, 155, 157; emphasis added). 


The Government was further instructed that when 
it put its witnesses on the stand they should begin their 
testimony only ‘when they first ran into Flores and | tell} 
how long they had known Flores and testify as to what 
Flores toid them to do.” ‘App. 163, 168, 148). The 
Court emphasized that it would preclude testimony of 
any other meeting or conversation of other conspirators, 
unless ‘Flores had {something| to do with that.” ‘App. 
163, 164). The Court, for example, ruled that although 
Flores’ introduction of middleman Segura to French 
courier Taillet would be “admissible for the purpose of 
showing Flores’ knowledge and intent at that time. . .’, 
the Court would “not permit |proof of] all the acts that 
went on after that,” that is, the ensuing heroin deliveries 
to Segura on behalf of Flores occurring prior to Septem- 
ber 3, 1970. ‘App. 148-149). The Court characterized 
the deliveries to Segura as ‘‘a crime outside of the period 
of the indictment.” (App. 149). 


The District Court also ruled that it would not permit 
the Government to corroborate its witnesses with any 
testimony concerning events during which events Flores 
was not physically present. Fer example, in January, 
1969, Flores travelled from New York to Montreal to 
pay his “French connection,” Rimbaud, for heroin Rim- 
baud provided him. However, Taillet, rather than Rim- 
baud, carried the heroin in musical amplifiers from Paris 
to Montreal. In Montreal, Taillet met only with Rim- 
baud although Flores was in Montreal shortly thereafter. 
When the Government cited Taillet’s prospective testi- 
mony describing his meeting with Rimbaud, the Court 
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made it clear that Taillet’s testimony concerning Taillet’s 
dealings with Rimbaud w: + inadmissible, stating, ‘ijn 


+ 


the ordinary case that’s just what happens, | agree with 


you, but here To am faced with a situation where that 
cannot happen.” tApp. iGde. 


The Court on numercus occasions counseled the Gov- 
ernment to “go up to the Court of Appeals” ‘App. 147, 
149, 153, 162, 169). Indeed, the District Court strongly 
urged the Government to do so, | App. 161), stating “the 
Court of Appeals may say I am wrong,” 'App. 154). 


Driring further oral argument at a pre-trial conference 
held o1 April 22, 1976, the District Court reiterated that 
the Govcrnment’s attempt to try Flores ‘ton the same 
basis that they tried |!codefendants| Santana and Quinones 
and Rivera and these other people about three years 
ago... goles] beyond the treaty.” ‘App. 182). In an 
effort to detail the precise items of proof that the District 
Court would follow .. 4 those it would bar, the Govern- 
ment presented to the ~curt and to counsel an affidavit 
containing a specific offer of 27 “items” the Government 
proposed to introduce at trial. © App. 172-178). The 
Court then indicated which items the Court would submit 
into evidence. While the Court declined to rule on certain 
items, despite the fervent urgings of the Assistant United 
States Attorney to do so, every item chosen by the Court 
for admission into evidence Was either a statement or act 
of the defendant Flores prior to September 3, 1970. No 
item involving an act or statement of a co-conspirator 
absent Flores was held to be admissible. The District 
Court repeated “if you plan to have a rerun of the prior 
trial of which the record is available, with respect to Mr. 
Flores, I think you are going beyond the terms of the 
treaty. I have said that, and I won't say it again. I have 
said it very clearly.” ‘App. 185). 
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The Government then file] the instant notice of appeal. 
At the request of the Government, the trial in this matter 
was stayed pending resolution of the appeal. 


ARGUMENT 
POINT | 


There is clear statutory authority for the Gov- 
ernment’s appeal from the trial judge’s pretrial 
decision to exclude evidence. 


This Court unquestionably has jurisdiction over this 
appeal from the District Court's pretrial ruling excluding 
evidence to be adduced by the Government at trial. 
Title 18, United States Code, Section 3731, provides, in 
relevant part, that 


“An appeal by the United States shall lie to a 
court of appeals from a decision or order of a dis- 
trict courts suppressing or excluding evidence or 
requiring the return cf seized property in a crim- 
inal proceeding, not made after the defendant has 
been put in jeopardy and before the verdict or find- 
ing on an indictment or informat’-», if the United 
States attorney certifies to the district court that 
the appeal is not taken for purpose of delay and 
that the evidence is a substantial proof of a fact 
material in the proceeding. 


* ee a * o 


The provisions of this section shall be liberally 
construed to effectuate its purposes.”* 


* Section 3731, as presently in force, represents an attempt, 
through a 1971 amendment, to remedy the failures, see United 
States Vv. Sisson, 399 U.S. 267, 307-08 (1970), of the previous 


Footnote continued on following page] 
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Under section 373! speals lie not only from the more 
familiar pre-trial decic.ons suppressing items seized in 
contravention of the Fourth Amendment, see, e.g., United 
States Vv. Barbera, 514 F.2d 294 12d Cir. 1975); United 
States Vv. Vigo, 487 F.2d 296 (2d Cir. 1973), but also from 
pre-trial discovery orders suppressing and excluding the 
anticipated trial testimony of prospective Government 
witnesses. See United States v. Cannone, 528 F.2d 296 
(2d Cir. 1975); United States v. Percevault, 490 F.2d 126 
(2d Cir. 19741; United States v. Battisti, 486 F.2d 961, 
965-67 (6th Cir. 1973); United Siales v. Calandra, 455 
F.2d 750, 752 (6th Cir. 1972), reversed on other grounds, 
414 U.S. 338 (1974). See also United States v. Sebas- 
tian, 497 F.2d 1267 (2d Cir. 1974): cf. Niron v. 
Sirica, 487 F.2d 700, 721 n.100 (D.C. Cir. 1973) ‘en 
banc!. As the statement of facts in this brief shows, 
the ruling of the District Court at issue in this appeal 
barred the Government from introducing a large and 
highly significant part of its proposed evidence. Plainly, 
then, both the express language of section 3731 and the 
cases which have construed that section leave no doubt 
that this Court has jurisdiction to decide this appeal. 


Criminal Appeals Act. The Senate Report, accompanying the 
1971 amendments to the Act, clea-ly expresses Congress’ intent t» 
liberally foster pretrial Government appeals from decisions sup 
pressing and excluding evidence: 
“The Amended Criminal Act is intended to be liberally con- 
strued so as to effectuate its purpose of permitting the 
Government to appeal...from al/ suppressions and exclu- 
sions of evidence in criminal proceedings, except thos: 
ordered during ‘rial of an indictment or information. S. 
5132 (the 1970 endment| places on the face ef section 
3731, an explici expression of this intent, in view of the 
restrictive judicial interpretations of Congressional intent 
which have resulted from the histories of the earlier vei 
sions of section 3731 despite strong indications in the 
debate on the 1907 act that it should be broadly interpret 
ed.” S. Rep. No. 91-1296, 91st Cong., 2d Sess. 13 (1970 
(emphasis added, footnotes omitted). 


14 
POINT Il 


The district judge erred in ruling that much of 
the conspiratorial activity which preceded the effec- 
tive date of the Geneva Convention would have to 


be excluded. 


The District Court’s pretrial decision to exclude testi- 
mony concerning the acts and statements of Flores’ co- 
conspirators occurring before September 3, 1970 ‘the 
date when the 1936 Geneva Convention became effective, is 
patently in error. The Court's decision proceeds from the 
mistaken premise that the fact that the Convent’ n did 
not become effective until September 3, 1970 not only 
placed time limits on the crime for which Flores might be 
prosecuted, but also placed limits on the evidence which 
the Government might permissibly adduce in proving the 
commission of this crime. That this.plainly is incorrect is 
demonstrated (1) by the es press language of the Conven- 
tion—which was never | discussed by the District 
Court—and (2) by a settled body of law holding that 
when, because of a legally imposed time limitation, a crim- 
inal conspiracy becomes prosecutable only after it has 
commenced, it is perfectly permissible to adduce all proof 
of the conspiracy from its ii.eption, so long as each of 
the elements of the offense is proven to have continued to 
exist during the prosecutable period. 


A. The Geneva Convention does not require the 
exclusion of any evidence, nor does the decision 
of the Spanish court. 


It is well settled that a treaty limits extradition to 
those crimes specifically enumerated in the treaty. Factor 
v. Laubenheimer, 290 U.S. 276 (19331): Valentine v. 
United States ex rel. Neidecker, 299 US. 5 (1936); 
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Green Vv. United Sia tes, 154 F. 401 (Sth Cir. ', cert. di nied, 
207 U.S. 596 (1907+, and also under the “principle of 
specialty,” that “the requisitioning state may not, without 
he permission of the asylum state, try or punish the 
fugitive for any crimes committed before the extradition, 
except the crimes for which he was extradited.” Fried- 
mann, Lissitzyn & Pugh, International Law 493 (1969). 
See, ¢.g., Fiocconi Vv. Attorney General of the LUnited 
States, 462 F.2d 475 (2d Cir.', cert. denied, 409 US. 
1059 (1972): United States v. Paroutian, 299 F.2d 486 
(2d Cir. 1962).* 


No elaim was made below, nor could one fairly have 
been made, that Flores was not properly extradited for 
his involvement in the nareotics conspiracy charged in the 
Indictment. 


The 1926 Geneva Convention, which became effective 
in Spain on September 3, 1970, expressly provides for 
extradition for narcotics offenses and conspiracy to com- 
mit those offenses. ‘App. 24). Rather, the claim asserter 
below. and in large part accepted by the District Court, 
was that the extradition of Flores precluded the Govern- 
ment from proving the acts and statements of conpirators 
which occurred prior to the effective date of the treaty. 
The District Court ruled that to permit such proof would 
constitute a prosecution of Flores in violation of the Con- 
vention for a crime for which he had not been extradited, 
vince the Spanish High Court had expressly limited 
Flores’ extradition to “acts committed between September 
3. 1970 |the effective date of the treaty] and April 30, 


Article [V of our 1904 Treaty with Spain, which the Span- 
sh High Court recognized was impliedly amended by the 1936 
Geneva Convention (App. 38), specifically incorporates this prin 
ciple: “No person shall be tried for any crime of offense othe: 
than that for which he was surrendered...." (App. 15). 


1b 


1971 [the date of termination of the conspiracy charged 
in the Indictment], excluding any previous or subsequent 
acts.” ‘App. 41). 


That the District “ urt incorrectly applied the Geneva 
Convention becomes ndantly clear when the Convention 
itself is examined. The Convention unequivocally re- 
serves to the requisitioning State its own understanding of 
the term “prosecution” and its own evidentiary principles 
for the purposes of proving a crime after extradition has 


oeeurred. Article 15 of the Geneva Convention states: 


“The present Convention does not affect the 
principle that offenses referred to in Articles 2 
and 5 |the enumerated offenses including n 
cotics conspiracy| shall in each country be defined, 
prosecuted and punished in conformity with the 
general rules of its domestic law.” (App. 27) 
‘emphasis added) 


Similarly Article 13 of the Convention, which sets 
forth the manner in which “letters of request” for ex- 
tracition will be transmitted, provides in pertinent part 
that 
“Nothing in the present Article shall be con- 
strued as an undertaking on the part of the High 
Contracting Parties to adopt in criminal matters 
any form or methods of proof contrary to their 
laws.” (App. 26) (emphasis added) 


These articles, to which the District Court made not 
a single reference below, quite plainly conform with 
settled principles of conflicts law in providing that the 
iaw of a requisitioning State governs all questions con- 
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cerning the admissibility of evidence at the trial of an 
extradited defendant. 


Concededly, al rst glance, certain language of the 
Spanish Court's decision may appear somewhat am- 
biguous on the question whether the Court intended 
simply to limit the acts for which Flores could be 
prosecuted, i.c., tried and convicted, or whether it was 
intended to go still further and restrict the nature 
of the proof to be adduced at Flores’ trial; however, the 
Convention itself provides an irrefutable answer to this 
interpretative question.” The Spanish Court expressly 


Restatement 2d of Conflicts states that 
local law of the forum determines the admis 
evidence Restatement 2d of the Conflict of Laws 
lhe Reporter's comment goes on to state: 
Considerations of efficiency and convenience require 


questions relating to the admissibility of nee be ce 


termined by the local law of the forum. The trial judg 
must make most evidentiary decisions with dispatch if th 
trial is to proceed with reasonable celerity.” /d. Reporte: 
comment a, at 384 
also Leflar, American Conflicts Law, § 123 
Restatement is primarily concerned with 
expressed in the Restatement 
iminal law 2. Further, the Restatement i 
upply generally to cases involving not only “one or more stat 
the United States,” but also one or more “foreign nations 
*The ambiguous language of Spanish Court includes 
Wing statements 
W ith respect to the charges brought against hit 
of the Southern District of New York 
iust be granted, but expressly limited 
t om September 3, 1970 to April 30, 1971, all pre 
ictivities being excluded.” App. 38 


* + * 


Extradition is! limited with respect to time to the { 


oinmitted between September 5, 1970 and April 30, 1971, 


excluding any previous or subsequent acts App. 4! 
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acknowledged lé its decision Wiis voverned 


provisions of » Geneva Convention; indeed, it sta 
the Convention Was “an inescapable obligation of 
the |Spanish| courts.” 'App. 38+ Articles 13 and 15 of 


the Convention could not possi bl\ provide au clearer assul 


nat 


ance that extraditions effected pursuant to this treaty 
would not effect the methods or manner of proof in the 
requisitioning state the face of these unequivocal 
treaty provisions, to in 't the decision of the Spanish 
Court in anything but perfect harmony with the Conven- 
tion would be a disservice to the Spanish Government as 


well as to the spirit of internath nal co-operation in the 
apprehension of narcotic traffickers embraced by the 


Convention. 


Additional support for this interpretation of the 
Spanish Court’s decision can be found in tt 
if extradition. Extradition effects the deliver: 

‘s from justice from an asylum state to a requisition- 
ing stute for prosece ution of particular offenses Unite 
States V. Rauscher, 119 U.S. 407, 411 1 1886 While the 
“principle of specialty” is a well accepted limitation o 
extradition, that principle merely restricts the requisi 
tioning state to prosecution of those crimes for wl 


accused has been extradited and is “a privilege 


asvlum state, designed to protect its dignity and interests 


rather than a right granted to the accused.” Shapiro \ 
Ferrandina, 478 F.2d 894, 906 (2d Cir. 1973 But while 
the principle of speciality places restrictions on the evime 


for which a defendant may be prosecuted, no court to our 


knowledge—prior to the decision below-—-has ever sug- 


gested that international law would permit any asylum 


state to extradite a defendant and also place restrictions 
on the manner or nature of the requisitioning state's 
proof of the extradited offense Such a gross interfer- 


ence with the sovereignty of the requisitioning state's 


19 


judicial system would fly in the face of settled principles 
of international iaw Henkel, 180 US. 
109, 122-23 11901!; « dS r rel. Bloomfield 
Vv. Gengler, 507 F.2d 925, 928-29 |: r. 1974): Gallina 
V. Fraser, 278 F.2d 2d Cir.'. cert. denied, 364 US. 


851 11960)," 


Indeed, the scrupulous Care laken to preserve the ur 
fettered integrity of local judicial system throughout the 
extradition process is demonstraced by the fact that when 


the United States, in its role as asvlun ate, is con- 


fronted with a question dealing with the admissibility 
\ 


of evidence at an extradition hearing, it draws exclusivel 
from its own “local law.” See Collins v. Loisel, 259 U.S. 
309, 317 (1922); Shapiro v. Ferrandina, A478 F.2d 894, 
900-05 (2d Cir. 1973).°* Moreover, when a United States 
court grants an extradition request, it does not inquire 
into the requisitioning state’s procedures. See Wilson \ 
Girard, 354 U.S. 524 +1957); Holmes v. Laird, 459 F.2d 
1211, 1218-19 & 57 ‘D.C. Cir.', cert. denied, 409 U.S 
869 (1972); Gallina Vv. Fraser, supra, 278 F.2d 77; f 
re Ryan, 360 F Supp 270, 274 (S.D.N.Y.|. aff'd without 
opinion, ATS F.2d 1397 (2d Cir. 1973 


Finally, still furthe) support for the conclusion that 
neither the Spanish court nor the framers of the 


interpretation which the District Court placed 
Convention and the Spanish Court's decision reflect 
interference with our normal manner and mode of proof 
best reflected by the fact that, althouyg! w District 
1 to exclude all acts and statements 
tember 3 70, the Court, in total disregard of its 
that acts and statements of Flor 
that di ould be admissible 
** Artic! 3 f the Geneva Convention states 
on shall be granted in conformity 


ntry to which application is made.” 


Convention could possibly have 

which could lawfully be adduced 
found in our Government's verbal! 

t] we had agreed to prosecute 

the Spanish court's decision 

tied the Spanish 

agreed to the conditions of ext 


Spanish court, provided in yx 


Antonio Flores will not be proses ited in the 
l'nited States of America for prior infractions 
or infractions different from those which are 


concretely refei red to b\ the decision portion ot the 


dictated decree App. 43) ‘emphasis added) 


The note was not, of course, cle ny questions 
concerning the evidence 01 * manne) { proot to be 


used the American prosecution of Flores 


B. United States law clearly permits proof of the 
conspiracy in its entirety. 


Once is recognized that the District Court was 
clearly mistaken in its interpretation of both the Geneva 
Convention and the Spanish Court's decision, it remains 
only to examine the settled body of law that clearly 
entitles the Government, in proving the continued exist- 
ence of the conspiracy after September 3, 1970, to adduce 


proof of all prior conspiratorial acts and statements.” 


at the outset our continued adhere: 
e District Court that, while proof of the enti 
nspiracy is admissible at trial, the jury mu e insructed that 
nly be convicted if it finds that all the necessary el 
ime existed between September 1970, the date 
‘onvention became effective, and April 30, 1971, the 


1 conspiracy is alleged to have termi 


Footnote tin w''igy page 


Decisions involving the ¢ post facto clause of the 
Constitution ‘Art. 1, . 9, cl. 3) plainly demonstrate the 


admissibility of all conspiratorial acts and statements 
preceding the effective date of Spain's ratification of the 
Convention. The «x post factu clause prohibits prose- 


cution under any law that makes criminal an act which 
was innocent when committed See Burgess v. Sai 
mon, 97 U.S. 381, 384 I878': Ex parte Garland 
71 U.S i Wall 333, 377 (1867); Calder v. Bull, 3 
U.S. (3 Dall 386, 390 11798 This constitutional 
proscription, however, is not violated when proof of 
conspiratorial conduct antedating the enactment of a 
statute is admitted as tending to prove either the con- 
tinued existence of the conspiracy or the defendant's 
membership in it. See, e.g., United States v. Fino, 478 
F.2d 35. 38 :2d Cir. 1973), cert. denied, 417 U.S. 918 
(1974: ; United States Vv. Smith, 464 F.2d 1129, 1132-86 
(2d Cir.', cert. denied, 409 U.S. 10238 (19721: Lnited 
States V. Ferrara, 458 F.2d 868, 874-75 ‘(2d Cir.', cert. 
denied, 408 U.S. 931 (1972!'; United States v. Binder, 
453 F.2d 805, 808 (2d Cir. 1971), cert. denied, 407 U.S. 
920 1(1972:: United States Vv. Russo, 442 F.2d 498, 501 
i2d Cir. 1971), cert. denied, 404 U.S. 1023 (1972). 

As this Court noted in United States Vv. Smith, supra, 
464 F.2d at 1133, a defendant against whom such proof 
is admitted is not prosecuted or punished for the conduct 
preceding the enactment-—w hich otherwise would clearly 
be prohibited by the ex post facto clause; rather the 
prior acts and statements are admitted solely “to deter- 


the Government will be obliged to prove at tr 
Flores’ participation in the conspiracy by a “fair preponderance 
of the independent evidence” before the hearsay declarations 
eged conspirators is admissible against him. United State 
Vv. Geaney, AIT F.2d 1116, 1120 (2d Cir, 1969), cert. dent 
ow Lynch United States, 397 U.S. 1028 1970 


mine the 
liiumiune 
Jenaviol 
F.2d at 

ing on ine ¢ 
the significance 
a rrara (pra 
admissi bie to 
spiracy, as Well 


the conspirators’ 


(pra, 453 F.2d at 808 


ve in Vis lence 
l'nited State V. Kusso, u 0] bya 


enactment evidence admissible 1 th showed the in 
tent and purpose of the 
Indeed, the admissibili the conspiratorial acts 
and statements in the inst: ase follows a fortiori’ from 
those decis! Vol\ he clause. Here, 
unlike th tion in many c° the evr post facto clause 
cases Where the conspiratorial conduct antedating statu- 


as lawful when comm |, the conduc 


pros ribed by 


meking 
zed and in 

“il after its j 

e evidence of 
constitute 


napirators 


nepire 
/ i” 


nied 


ow 
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United States law. ‘[n this circumstance, it is impossible 
to see any policy supporting the iu! judge’s decision to 
exclude this evidence. 


Eveii inure Closely anologous to ‘le present case are 
those decisions in which it has oeen hcid unequivocally that 
the Government may introduc: |-roet of conspiratorial con- 
duct that would otherwis: varred by the statute of 
limitations, so long as the «onspiracy is shown to have 
continued into the permissible prosecutable period and at 
least one overt act in furtherance of the coi.piracv is 
proved to have been committed during that period. See, 
eg. Grinewald Vv. United States, 353 U.S. 391, 396-97 
(1957); United States Vv. Borelli, 336 F.2d 376, 385 (2d 
Cir. 19641, cert. denied, 379 U.S. 960 1(1965).* 


Additionally, the acts and statements of co-conspirators 


pricr to September 8, 1970 are also admissible as “prior criminal 
acts” insofar as they tend to establish the background and devel- 
opment of the conspiracy, ineluding the re'ationship of the con- 
spirators, United States v. Natale, 526 F.2d 1160, 1173-74 (2d 
Cir. 1975); United States v. Torres, 519 F.2d 723, 727 (2d Cir. 
1675), cert. denice, U.S. — (1976); United Stotes v. Papadakis, 
510 F.2d 287, 294 (2d Cir.), cert. denied, 421 U.S. 950 (1975); 
United States Vv. Super, 492 F.2d 319, 323 (2d Cir. 1974); United 
States V. Nathan, 476 F.2d 456, 459-60 (2d Cir.), cert. denied, 
$14 U.S. 823 (1973); United States v. Colasurdo, 453 F.2d 
585, 591 & ni8 (2d Cir. 1971), cert. denied, 406 U.S. 917 (1y7z) 
See also Fed. R. Evid. 404(b). The final paragraph of the Dis- 
trict Court’s memorandum of March 24, 1976 (App. 67) appears 
to reflect these principles in an obscure and incomplete manner 
In that portion of the memorandum, the Court noted, relying on 
(United States Vv. Papadakis, supra, that the Government ceoula 
introduce statements and acts of Flores antedating the effective 
date of the Convention, but not those of his co-consp.rators. 
Since the function of the prior similar acts in the above-mentioned 
cuse Was to show the origin of the conspiracy and the relationship 
among the conspirators, this limitation makes no sense. 


C. Conclusion 


Finally, only a brief comment is necessary concerning 
the disastrous effects that the trial judge's ruling will 
have on the prosecution of this highly significant case. 
By excluding proof of co-conspirators’ conduct prior to 
September 3, 1970, much of the testimony of the Govern- 
ment’s witnesses concerning co-conspirator’s conduct after 
that date will be wre: shed from its proper context. Asa 
result, the testimony will be at best incomprehensible 
to the jurors and at worst simply unbelievable. 


For example, the Government cannot meaningfully ex- 
plain the essential background to Flores’ initial involve- 
ment in this conspiracy if it is precluded from showing 
tha’ in 1968, Rimbaud, a French heroin dealer, wrote to 
Joseph Lucarotti, a prisoner then serving time in Atlanta 
Federal Penitentiary, to ask about possible buyers of 
heroin, and Lucarotti then arranged to have Rimbaud 
meet Lillian Santan., who provided Rimbaud with a first 
installment of $16,000 in behalf of her then silent partner, 
Flores. Furthermore, the Government could not credibly 
demonstrate that the French sources of supply used Taillet 
as a courier for the heroin destined to Flores during the 
wst-September 5, 1970 period if it cannot show that 
‘V'aillet had carried heroin to Flores for Rimbaud prior to 
that date. As this Court has already noted with respect 
to these very facts, 


“The core operators were Edouard Rimbaud, a 
French purveyor of narcotics, and Antonio Flores, 
an American buyer. Theirs was the continuing 
relationship from which the acts of the other con- 
spirators derived their meaning and purpose. The 
Rimbaud-Flores conspiracy began in 1968... .” 
503 F.2d at 712. 


The unwarr rted restriction that the lower court’s 
ruling has placed on the Government’s proof, if un- 


remedied, will result in the exclusion of evidence that 
establishes (1) the origins of the unlawful enterprise; 
(2) the scope of the conspiratorial agreement; and (3) 
the nature and extent of each conspirator’s participation. 
This restriction is totally unsupported by precedent or 
common sense, and is consistent with neither the Con- 
vention nor the legal principles underlying extradition 
procedures. 


CONCLUSION 


The ruling of the District Court should be reversed. 
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